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1. Allegations have been publicly made that members of the NZSAS committed
offences while participating in a specific operational mission on 22 August 2010 in
Afghanistan.

Executive Summary

2. Commanding officers have a mandatory obligation pursuant to s. 102 of the
Armed Forces Discipline Act 1971 (AFDA) to investigate matters where there are
well-founded allegations of offending by persons under their command. However,
these obligations do not arise if the commanding officer does not consider that the
allegation is well-founded. The commanding officer can direct a preliminary
investigation to assist them in making their decision.

Investigations

External Investigations

3. Reference A is advice provided from the Crown Law Office to the Attorney-
General. It set out the spectrum of investigations available, both criminal and non-
criminal, should Ministers determine that an investigation should be conducted.

4. This minute focusses on the exercise of jurisdiction and those investigations
which NZDF personnel are empowered to conduct. A decision on whether or not an
NZDF investigation should be conducted does not preclude another authority
exercising their lawful jurisdiction, for instance NZPOL.

NZDF [nvestigations

5.  There are essentially three forms of investigation available to the NZDF in
respect of the conduct of its personnel, as set out at Reference B.

6. The internal inquiries that have been conducied in respect of this matter
essentially take the form of a command investigation; however, a command
investigation is not suitable for formally investigating the allegations, if there were a
basis on which to do so.
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7. Reference A, paragraphs 25 — 27 set out the basis on which officers, including
the Chief of Defence Force, might assemble a Court of Inquiry. The purpose of a
Court of Inquiry is o “provide an expeditious fact finding procedure so that a matter
can be promptly investigated and if necessary, prompt, remedial action can be
faken”. A Court of Inquiry is not recommended at this time, given the allegations are
essentially of criminal offending, the environment within which the alleged offending
occurred, and when the offending is alleged to have occurred.

8.  Thus the question really turns, at this time, on whether a commanding officer
should direct that a disciplinary investigation be conducted.

Disciplinary Investigation

9. Reference A, paragraphs 10-15 summarises the statutory basis for the conduct
of a disciplinary investigation under the AFDA, with specific reference to AFDA s.
102.

10. Afundamental aspect of AFDA s. 102 is that the powers are vested in
commanding officers. Thus it is for a commanding officer to direct a preliminary
investigation, to determine whether an allegation is well-founded, and to either refer
the matter to the civil authorities or to deal with the matter in accordance with the
AFDA. Reference A, paragraph 15 sets out these three options available to
commanding officers, of which they must take one.

11.  Thus, the requirement is for the commanding officer or officers of the personnel
involved in the operation fo determine which option they will take based on the
information available to them at the time they make their decision.

12. The fact that AFDA s. 102 vests decision making authority in the commanding
officers does not preclude the Chief of Defence Force from assessing that an
investigation may be warranted and issuing appropriate direction. In doing so itis
important to be careful not to fetter the discretion of other persons acting with
statutory authority.

13. I am informed that at this time, no commanding officer has determined that a
preliminary investigation is required or that a matter is well-founded on the
information that was presented to them. | am further informed that you do not
consider that the information you have in respect of the allegations, including the
most recent information released into the public domain by external authors, requires
you to direct further action pursuant to AFDA s.102. This is a reasonable decision in
light of the information available to you.

14. Where a matter has not been disposed of finally in accordance with the AFDA,
further action under the AFDA can still be taken. As such, if further evidence were to
come to light the applicable commanding officer or officers should reassess any
decision made regarding whether an allegation were weil founded pursuant to AFDA
s. 102 in light of that further evidence. NZDF has, and should continue to be, explicit
in its request that anyone with relevant information should draw that information to
the attention of the NZDF so that the matter might be appropriately investigated.
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Coalition Forces

15. In this situation, NZDF personnel have no statutory authority to conduct
investigations into the conduct of foreign service personnel.

16. Further, NZDF personnel cannot compel foreign service personnel o give
evidence in any disciplinary investigation of NZDF service members pursuant to
AFDA s. 102, although it could make a request for them to do so.

Disclosure of Information

17. For completeness, | note that requests for access to information relating to the
operation have been made both by members of the public and within Government.
Reqguests for information should be managed in accordance with the requirements of
the Official Information Act 1982 and the Privacy Act 1993,

18.  While not specifically a legal issue, | note that there are pros and cons to
Government officials viewing information that might have evidential status. ltis
important Government officials understand that viewing information may be
construed as having affected their impartiality in the results of any investigation that
they might direct, irrespective of their actual impartiality or whether an investigation is
actually contemplated.

Conclusion

19. It is primarily for the applicable commanding officer(s) of the service members
involved in the operational mission on 22 August 2010 to determine the course of
action to be taken pursuant to AFDA s. 102. You can make directions that action be
taken pursuant to AFDA s. 102 where you consider it is necessary to do so.

20. Should further information come to light suggesting that an allegation against a
person or persons subject to the AFDA may be well-founded, the relevant
commanding officers would be obliged to reconsider their decision under AFDA s.
102,

21. Finally, | note that this advice is subject to legal professional privilege and
should not be disclosed without discussing the consequences of doing so with the
Attorney-General,

PSR(IC)4
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Enclosure:
1. Reference A
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24 March 2017

Attorney-Genetal

Investigations into NZDF operation in Afghanistan on 22 August 2010, and
allegations of mistreatment of Qari Miraj
Our Ref: ATT114/1931

1. This memorandum outlines options for investigations to examine:

11 an opetration in Afghanistan on 22 August 2010, in which New Zealand
Defence Force (INZDF) members participated; and

1.2 allegations of mistreatment of a target of that operation, Qati Miraj,
during his subsequent detention by NZDF members.

2. This memorandum is for noting and referral to other Ministers. It has been
teviewed by NZDF Tegal Services and MFAT Legal Division. Questions may be
ditected to Deputy Solicitors-General Vieginia Hardy ( “and Aaton
Martin (PSR(IC)4

Exccutive summary

3. If Ministers wish to initiate a non-criminal investigation of allegations regarding
the operation and the mistreatment, we outline options for doing so. These
include:

KN a Royal commission, public ot government inquity under: the Inquiries
Act 2013; or

3.2 a NZDF Court of Inquity {COI) under the Armed Forces Discipline
Act 1971 (AFDA).

4, However it may be pradent to await the decision of NZDF commanding
officers as to whether they consider the recent allegations are “not well-
founded”. Unless they are so satisfied, the commanding officers are required to
refer the allegations info either the militaty o civilian justice systems.

5. We also outline othet ctiminal investigations which could take place, including
by New Zealand Police and the prosecutor of the International Criminal Court
(1CC).

Level 3 Justice Centre 19 Aitken Street PO Box 2858 DX SP20208  Wellington 6140 New Zealand
Ph: +64 4 472 1719  Fax: +04 4 473 3482

www.crownlaw.govt.nz
3954132 4
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Background

6.

On 22 August 2010, NZDF Special Air Setvice (SAS) forces, Afghan National
Secutity Forces, and United States air assets participated in an opetation in the
Tigiran Valley, Afghanistan. At least nine individuals on the ground were killed.'
NZIDF advises:

6.1 the SAS members were debriefed immediately after the operation
(including by a NZDF legal advisor);

6.2 no allegations were made or issues raised in tespect of the conduct of
any NZDF member.

By 26 August 2010, an Incident Action Team (IAT)* led by US Air Force
Buigadier-General Timothy Zadalis, and incosporating Afghan Ministry of
Defence, Afghan Ministry of Interior and International Security Assistance Fosce

members, investigated allegations that civilians may have been killed in the
operation. NZDF advises the IAT:

7.1 concluded that a malfunction with a gun sight on one of the US
helicopters caused tounds it fired to fall short of their intended targets,
hitting buildings that may have housed civilians, rather than insurgents.’

7.2 concluded that members of ground forces (including NZDF members)
appeated to have complied with all applicable Rules of Engagement.*

73 PSR(R)1

1.4 PSR(R)1

Allegations have recently been made suggesting:’

8.1 a Jarger number of deaths occuired during the operation.

8.2 a number of the deceased wete civilians, not insurgents.

8.3 NZDF members depatted from applicable Rules of Engagement.

8.4 there are grounds to suspect NZDF members and/or US forces may
corumitted war ctimes.

8.5 some months after the operation, one of the opetation’s intended
targets (Qari Miraj) was detained and toisteeated by NZDF members.

T NZDF “NZDF operations in Bamyan Province on 22 August 2010” (press release, 20 April 2011).
2 Sometmes referred Lo as an Incident Assessment Team.

* ISAF Joint Command Afghanistan “Joint assessment team confirms possibility of civilian casualdes in Baghlan”
(pzess release, 29 Augast 2010).

+And consequently the laws of armed conflict and international humanitarian law.

5 Including in Nicky Hager & Jon Stephenson Hir & Ruwe The New Zealand SAS iv Afphanisian and the Meaning of
Hononr (Potton & Burton, Nelson, 2017),

3954152 4
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9. Ministers have sought advice as to the options available, should they consider
further investigation of these allegations is watranted.

Crinuinal investigations
NZDF preliminary inquities, investigations and referrals

10. The allegations suggest NZDF membets committed offences against the
AFDA.® Section 102(1) of the AFDA tequites commanding officess to considex
action in response to any allegation that an NZDF membes has committed an
offence against the AFDA. Unless the commanding officer conmsiders the
allegation “not well-founded”, they must eithet:

10.1 cause the allegation to be recorded as a charge and investigated under
military law; or

102 refer the chasge to an “appropriate civilian authotity”’ for investigation

11. An allegation may be considered “not well-founded” for the purposes of a
military prosecution if:

11.1 the evidence which can be adduced before a military txibunal is
sufficient to provide a reasonable prospect of a finding of guilty on a
charge; and

112 itis in the interests of setvice discipline that the allegation is recorded in
the form of a chasge.

12. An allegation may be considered “not well-founded” for the purposes of a
civilian investigation if:®

121 there is insufficient evidence which could be adduced before a civilian
coutt to provide a reasonable prospect of conviction; or

12.2 the public interest does not requite a prosecution.

13. A commanding officer may initiate a preliminaty inquity to enable them to
determine whethes an allepation is “not well-founded”, NZDI Orders provide
that dny NZDF member may conduct a preliminaty inquiry, including a member
of the Military Police.”

14, NZDF advises:

i4.1 the only inquirics into the conduct of NZDF members during the
operation were those cartied out:

¢ Including offences against the general law, which by virtue of s 74(1), are also offences against the AFDA.

T “Appropriate civilian authority” is not defined in the AFDA. We assume for present purposes that New Zealand
Police is the civilian avthority to which allegations of this kind would most appropsiately be refecced.

®  See the Seficitor-General's Prosecution Guidelines 2013 at [5.1).

? A preliminary inquiry could also be peer reviewed by a person external to NZDF, cg a lawyer or retired
Judge, We are aware the Judge Advocate General maintains 2 list of sceurity-cleared Queen’s Counsel,
members of which could be called upon for this purpose. It may also be possible for the relevant NZDE
Order to be amended to provide for a substantive preliminary inquiry to be undertaken by a person
external to NZDF,

3954152 4
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14.1.1  in the NZDF debuief immediately following it; and

141.2 by the IAT in its immediate aftermath, and which reported
four days later.

142  no preliminaty inquity has been undertalken in relation to the allegations
of mistreatment of Qari Miraj.

15, In the context of these allegations we consider NZDF cotnmanding officets are
required to take one of the following three actions.

15.1 Satisfy themselves on the information now available that it cannot be
said that the allegations are “not well-founded”. The allegations must
thereafter be either:

151.1  the subject of charges under AFDA, and a military
investigation cartied out.
15.1.2  referred to an appropriate civil authority for investigation.

15.2 Satisfy themselves on the information now available (including the IAT
report in relaton to the operation) that the allegations are “not
well-founded”,

15.3 Initiate a preliminary inquity to enable them to determine whether the
allegations are “not well-founded”.

Police investigation
16. It remains open for New Zealand Police to (in accordance with theit notmal

procedures) commence an investigation as to whether offences have been
comumitted against the general law (inchuding crimes against humanity and war
crimes, in respect of New Zealand civillan courts may exercise jutisdiction,
irrespective of where the acts occurred). Such an investigation would not be
dependent upon any teferral from NZDEF.

International Criminal Court

17,

The ICC has jurisdiction to prosecute crimes against humanity and war crimes.”
The ICC prosecutor may commence an investigation at the request of any State
Party to the Rome Statute of the ICC, the United Nations Secutity Council, or
on their own initiative."

12 Rome Statute of the International Criminal Coutt, asts 7-8.

1 Articles 13-15. The ICC prosecutor caa receive information from any person for this purpose, and will conduct a
preliminary analysis of the seriousness of the information received before submitting a request for authorisation of a
formal investigation to the ICC Pre-Trial Chamber, Matters considered at this stage include:

* whether the information provides a reasonable basis to believe that a crime within ICC jusisdiction has been
comenitted;

* whether the case is or would be admissible, including by refereace to the genwineness of any national-level
investigation or prosccution; and

* whether opening an investigation would serve the interests of justice, faking into account the gravity of the
alicged crimes and the interests of victims.

3954152_4
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18.

19,

However the ICC's jurisdiction is complementary to national criminal
N . . . -J [} . " P '57 . n 1
jutisdictions.” A case will be inadmissible before the ICC if it:”

18.1 is being investigated or prosecuted by a State which has jurisdictdon
over it, unless the State is unwilling or unable genuinely to carry out the
investigation ot prosecution; ot

18.2 has been investigated by a State which has jurisdiction over it and the
State has decided not to prosecute the person concetned, unless the
decision tesulted from the unwillingness or inability of the State
genuinely to prosecute.

New Zealand will be best placed to resist any investigation by the ICC
prosecutor if it conducts its own, genuine investigation into the allegations. This
is because it may be doubted whether the ICC would consider that:

19.1 the TAT investigation was an investigation by New Zealand (it was led
by a US official, and it unclear to us at this time whether it had any New
Zealand representation); and

19.2  New Zealand has given genuine consideration to prosecuting NZDF
members on the basis of the IAT investigation (given its inconclusivity).

Non-criminal investigations

20.

21.

Thete ate likely to be significant difficulties associated with conducting a
non-citninal investigation concutrent with any MZDF- disciplinaty or civilian
investigation or prosecution.” This is especially so if the non-criminal
investigation’s terms of reference would require it to investigate the same subject
matter as is the subject of the NZDF disciplinaty or civilian investigation or
prosecution. For these reasons it may be prudent to await:

201 the decision of NZDI commanding officers as to whether the
allegations ate “not well-founded”. If that threshold is not satisfied, it
may also be prudent for any non-crminal investigation to await the
conclusion of any tesulting NZDF or civilian investigaton or
prosecution,

202 confirmation {rom New Zealand Police that either they do not propose
to commence any investigation, or that any investigation that has
commenced has concluded,

before any non-ctitninal investigation is initiated.

If Ministers consider futther investigation of the allegations is warranted through
a non-criminal investigation, a number of options are available.

12 Preambie, act 1.
1B Asticle 17(1).
M These ace diseussed in more detail at paragraphs 24 and 27 helow.

3054152_4
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Viable options

Ingniries Aet 2013

22.

23.

24,

The Inquiries Act 2013 regulates three types of investigations mto matters of
public importance: Royal comumissions, public inquities and government
inquities.” Such inquities have no power to detetinine the civil, criminal, ot
disciplinary hability of any person.”’ However they may make findings of fault,
and recominend that fusther steps be taken to determine civil, criminal, ot

disciplinary liability.”

An Inquiries Act inquity may summon witnesses and compel the production of
documents.” It may also:"

231 forbid the publication of evidence and submissions, or the identities of
persons participating in the commission oz inquiry;

232 restrict public access to the inquiry; and
233 hold any patt of the inquiry in private.

In this way, any secutity concerns regarding the public disclosure of NZDF
opetational inforimation could be managed.

Persons appeating befote an Inquiries Act inquity are entitled to invoke
privileges available under the Evidence Act 2006,* including against
self-incrimination for offences against New Zealand or foreipn law.® We
anticipate that given the serious nature of the allegations, unless there is no
realistic prospect of a ctiminal investigation or prosecution taking place, one or
tote witnesses could avail themselves of this privilege, thereby impairing the
inquity’s effectiveness.

For present purposes the only distinction between a Royal comenission and a public inguiry is one of status. The key
distinction between a Royal commission/public inquiry, and a government inquiry, is that reports of Royal
commissions and public inquities must be tabled in the House of Representatives, whereas the report of a
government inquiry need only be provided to the appointing Minister (although it may thereafter be published, in
whole or in part). Recent examples of the different species of inguires include:

¢ Royal commissions: Canterbury carthquakes (2011-12} and Pike River (2010-12),

» Government inguirics: Havelock North drinking water (2016—cngoing); forcign trust disclosure rules (2016);
management of Tony Douglas Robestson (2015); escape of Phillip John Smith/Traynior (2014-15); allegations
regarding Hon Judith Collins and a former Director of the Serious Fraud Office (2014); and Whey Protein
Concentrate contamination {2013-14).

There huve Leen ae public inguirdes since the introduction of the Inguides Act 2013.
Inquiries Act 2013, s 11(1).

Section 11(2).

Sections 20, 22--23.

Section 15,

Scction 27(1).

Evidence Act 2006, ss 60, 61. The privilege against the disclosure of communications with legal advisors (such as
the NZDF legal advisor who participated in the debrief immediately following the operation) would theoretically
also be available (s 54(1)); however it is acguably the Crown’s privilege and could be waived by the Attorney-
General.

- +

3954152_4
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INZDEF Court of Inguiry

25,

27.

The Chief of Defence Force” may assemble a COI “for the purpose of
collecting und recording evidence on any matters”, and require the COI to report
and comment on those matters.® The purpose of a COI is to provide an
expeditious fact finding procedure, so that a matter can be promptly investigated
and if necessary, prompt, remedial action can be taken. A COI is comprised of
NZDF members (including at least one officer), who may be assisted by counsel
(who must also be an NZDF officer).”

COIs may summon witnesses and compel the production of documents.® They
must sit in private,” and theit recotd of proceedings may not be disclosed
outside NZDF without authotity from a supetior commandet.

Persons appearing before COIs aze also entitled to mvoke the BEvidence Act
privileges, including that against self-inctimination.”” Again, one or mote
witnesses could avail themselves of this privilege, theteby impaiting the inquity’s
effectiveness. However witnesses may be less likely to invoke the privilege with
the confidence that:

271 sittings of the COI are in private;

27.2 the COl’s record of proceedings is unlikely to be disclosed outside
NZDF (or would only be disclosed with significant redactions); and

273 the COP’s tecotd of proccedings, and cvidence given before it, is

- prdinarily inadimissible inany other proceedings (militaty o civilian)®

Other modes of inquity considered, but not recommended

Tnspector-General of Intelligence and Security

28,

29.

NZDF is not cuttently specified as an “intelligence and security agency” in
tespect of whom the Inspector-General of Intelligence and Security may
inquire.” However NZDF could be declared an “intelligence and security
agency” by Order in Council, thus permitting her to inquite into the allegations.

However the Intelligence and Security Bill which recently received its third
reading in the House of Reptesentatives provides that only the New Zealand
Security Intelligence Sexvice and the Government Communications Secutity
Buteau are intelligence and security agencies in respect of whom the
Inspector-Genetal may inquite, That is, the ability to bring other agencies (such
as the NZDTF) within the Inspectot-General’s jurisdiction will soon be removed.
For this teason an inquity by the Inspectos-General is not recommended,

2 Or officer in command of aay part of the Armed Foxees.

Z AFDA, s 200A{2).

% Sectdons 2G0B(1) and (3)(@).

% Sections T0(1){c), 150K(c) and 2001

2% Section 200F(1).

i Section 150B(a).

Section 2005(1), (3).

2 Inspeclor-General of Inlelligence and Securily Act 1996, s 2(1}, 11(1).

3954152 _4
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State Services Commissioner

30.

The State Setvices Commissioner tmay conduct inquirics, cither personally or
through a delegate. However the Commissioner’s functions zelate primarily to
the public service departments, which do not include INZDE* For this reason
an inquity by the Cominissioner is not recommended.

Non-statiitory inguiry

31.

Ministers or the CDF could commission a non-statutory inquiry.”’ However the
person undertaking the investigation would not have powers to summon
witnesses, compel the production of document, and protect classified
informaton. For this reason a non-statutoty inquity is not recommended.

Coronial inguiiry

32.

33

34,

A coroner may inquite into a death where the body is not in New Zealand, if the
“death occutred on ot from™ an NZDF aitcraft or ship.32 NZDPF advises that its
aircraft were not involved in the operation. As such this power is unavailable.

In theory the Solicitor-General could authorise a cotonet to open an inquiry in
tefation a death that occurred “on or from” another aircraft, ie US lw.c:Iicopte:J:s.3‘3
However such an inquiry seems an unsuitable vehicle for investigating deaths
which took place in the context of armed conflict, involving another force’s
aircraft,

For these reasons a coronial inquity is pot recommended. Further a coronial
inquiry could not consider allegations of mistreatment of Qari Miraj,

Postscript

35.

Your office has today received correspondence from lawyers acting for alleged
victims of the 22 August 2010 opetation. Their letter does not require an
immediate responsce; the lawyets advise they will write further shortly, We would
be pleased to assist your office in the prepatation of a response, in due course.

Recommendations

36.

We recommend that you:

36.1 note that it may be ptudent to await a decision of
NZDF commanding officers as to whether the
allegations are “not well-founded”, before initiating any

non-criminal investigation. Yes/No
36.2 note options for a non-criminal investigation of the
allegations, should Ministers consider this warranted. Yes/No

30 State Scctor Act 1988, ss 6, 27, Sch 1.

M A recent example is the inquiy inilinted by the Ditzctor-General of the Ministy of Primary Indusuies ycgarding

fishing prosecution decisions.
3 Coroners Act 2006, s S9(1)({{C)
3 Section 5H{1){c)(@).

3054152 4
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36.3 provide copies of this memorandum to the
Piime Ministet, Minister of Defence and Minister of
Foreign Af;f!airs. Yes/No

’iV I—Ia1d Aalon Iamn
/ puty ohcit Lé Geney

Approve/Not approved

Hon Chtistopher Finlayson QC
Attorney-General
/03/2017
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